Introduction

Norma Landau
This volume is a tribute to John Beattie, whose work is fundamental to the burgeoning study of crime and the courts in early modern England, and whose enthusiastic interest in the work of his fellow historians is one of the attractions of eighteenth-century English history. On his retirement, John's current students and colleagues at the University of Toronto published a Festschrift in his honour.
1 This is therefore the second volume dedicated to John. Of the contributors to this volume, some were John's students as undergraduates, others his graduate students, and all enjoy his friendship. John is an extraordinary scholar: not only acute, persistent, and insightful in his own work, but generous in giving his time, advice, and aid to others. John's work has made our work better; his presence has enhanced our enjoyment of our work. This volume is one way in which we say 'thank you'.
The chapters in this volume develop themes raised by John Beattie's second and third books, Crime and the courts in England, 1660-1800 and Policing and punishment in London, . 2 The foundation of both books is analysis of the charges of felonious conduct brought before Quarter Sessions, Assizes, and the Old Bailey (London and Middlesex's Assizes), and the way in which these courts dealt with these allegations. The evidential core of the books are the allegations themselves -charges presented according to the dictates of legal formulae, written on dirty strips in a now obsolete hand, and annotated with the scribbled Latin shorthand of the court's clerks as they recorded the court's verdict and sentence on each allegation. 3 Mastery and analysis of such records is in itself a formidable achievement -an achievement prognosticated by Beattie's first book, The English 1 G. Smith, A. May and S. Devereaux, Criminal justice in the old world and the new (Toronto, 1998). 2 J. M. Beattie, Crime and the courts in England, 1660 -1800 (Princeton, 1986 , and Policing and punishment in London, 1660-1750: urban crime and the limits of terror (Oxford, 2001) . 3 For problems intrinsic to analysis of indictments, see J. M. Beattie, 'Towards a study of crime in eighteenth-century England: a note on indictments', in P. Fritz and D. Williams, eds., The triumph of culture (Toronto, 1972) .
court in the reign of George I. 4 This book, on George I's household, like Beattie's two later books on the criminal courts, is founded on arcane documents, in this case household accounts, which Beattie uses to delineate the way in which the king's household functioned. As in his later work, Beattie here uses analysis of administration as a means of posing questions resonating beyond administrative structure. This book examines the distribution and nature of the court's patronage, an issue central to the debate about the early Hanoverian constitution. So, too, in ways foreshadowing Beattie's analysis of the administration of the criminal law, his analysis of the administration of the household disclosed something quite unexpected: George I's efforts to make his court the centre of political life when he could not rely on his son to fulfil the monarch's role as social centre of England's politics. 5 Beattie thereby revealed that a cliché which had shaped depiction of early Hanoverian politics -that George I was interested neither in England nor its throne -was simply wrong. As Beattie demonstrated, George I took an active part in England's political life; and this reassessment of the first Hanoverian monarch's political role, coupled with Beattie's analysis of the functioning and importance of the royal court, is a major contribution to current depictions of English politics.
Beattie's second and third books examine another variety of royal court -the criminal courts. Like his book on the royal household, these too delineate the way in which a court works, the ways in which it changed, and the ways in which both functions and their change reveal the structures and stresses of the society it governed. Beattie's work has brought a new perspective to the study of the eighteenth-century criminal law, a subject whose study had been defined by Sir Leon Radzinowicz's A history of English criminal law. 6 This distinguished work was the first to give an extended historical analysis of the criminal law that went beyond the statute law, and it did so by looking at opinion about the law and its administration. As one would therefore expect, Radzinowicz's History is a masterful orchestration of voices criticizing the criminal law, declaring it corrupt, ineffective, illogical, asystematic, arbitrary, antithetic to the ends of justice, and therefore in need of drastic reform.
Such an emphasis was highly compatible with what Butterfield termed the 'Whig interpretation' of English history, 7 an interpretation that shaped the historiography of eighteenth-century England until the middle of the twentieth century. The Whig interpretation's thrust was analysis of the evolution of English progress, and as Radzinowicz's first sentence proclaimed, he was heir to this tradition: 'Lord Macaulay's generalisation that the history of England is the history of progress is as true of the criminal law as of the other social institutions of which it is a part.' 8 Radzinowicz began his delineation of the progress of the criminal law in the mid-eighteenth century, a choice which when combined with his Whiggish proclivity branded the eighteenth-century criminal law as interesting chiefly for the scope it provided for reform. Here again Radzinowicz's analysis accorded with that of the Whig interpretation, in which the eighteenth century featured as a hiatus in the story of English progress, an era possessing the political structures which, as the nineteenth century showed, could be the engine of progress, but which were employed in a manner corrupting both the structures and those who ran them. Since, in the Whigs' view, the English had the structures requisite for good government but did not use those structures as they would be used in the nineteenth century, then it could be assumed that much of what a later era considered good government simply did not appear in eighteenth-century England.
While the interpretive tradition founded by Sir Lewis Namier challenged the Whig depiction of eighteenth-century political institutions, it too provided an historiographical environment congenial to Radzinowicz's presentation. Namier devoted his histories to demonstrations that the eighteenth-century constitution and its political structures differed fundamentally from those characterizing the politics and constitution of the next two centuries. 9 As a result, he focused on those activities and episodes which Whig historians had cited as prime examples of the age's corruption, evaluating them in a light quite different from that brought by the Whigs, but not directing attention to eighteenth-century governmental activities neglected in Whig historiography's depiction of the need for reform. While Namierite historiography therefore presents eighteenth-century England as governed through structures fundamentally different from those of the Victorian era and adequate for its needs, it does so by assigning different values to the Whig depiction of a government that did little rather than by presenting evidence of hitherto neglected governmental activity. Since Radzinowicz presents the eighteenthcentury criminal law as a striking example of the ineffective and minimal government of eighteenth-century England, a new view of that law would also provide a new perspective on eighteenth-century England.
Beattie's work provides just such a new view. Rather than measuring the eighteenth-century criminal law against modern expectations of law, Beattie instead presents the criminal law as contemporaries thought it worked. As a result, features of the law which to modern eyes, as to reformers, seem inefficacious, illogical and arbitrary appear in Beattie's analysis as integral to its system. According to Beattie, the major goal of eighteenth-century criminal law was deterrence. And so Parliament enacted what later ages would christen 'the bloody code' -over 200 laws decreeing that the penalty for acts detailed in these laws was death. However, as Beattie states, effective deterrence demands not hundreds of hangings, but instead a relatively few terrifying examples of the aweinspiring power of the law. Therefore, judges and jurors had to select those to be sent to the gallows from among those indicted for capital crimes. In so doing, they made decisions which later ages would deride as arbitrary and illogical: judges secured the monarch's pardon for a large proportion of the capitally convicted; juries routinely convicted defendants of a lesser offence, and so a less severely punished offence, than that for which a defendant was indicted, and they did so even when it was manifestly clear that the defendant had indeed committed the offence for which he had originally been indicted. Beattie's interpretation therefore transforms the judge and jury's seemingly illogical and arbitrary decisions into rational choices made within a system demanding that they make such choices.
10 Indeed, as he shows, features of the eighteenth-century criminal trial which to modern eyes appear absurdly unfair functioned so as to aid judge and jury in making these decisions. So, for example, the rule that defendants defend themselves, that they use lawyers to address points of law only, meant that judge and jury could assess the character of defendants and the way they responded to the charges against them. When, in the early nineteenth century, Parliament replaced the bloody code with a penal regime emphasizing not deterrence but instead the reformation of criminals through imprisonment, judge and jury no longer selected from among all convicts those suitable for exemplary death, and the eighteenth-century trial lost its rationale. In its turn, that trial was by 1836 replaced with a new structure, a structure featuring the combat of lawyers.
11 As is evident, Beattie's analysis integrates punishment -and so the bloody code and its change -with both the court's decisions and its structures for making decisions.
12
In examining punishments for criminal offences, Beattie necessarily engages with statute law and Parliament, and so with the artifacts and institution traditionally presented as the defining structures of English history. Since Beattie presents a new interpretation of the punishment of offenders in later Stuart and Hanoverian England, his interpretation challenges both Whig and Namierite characterizations of eighteenth-century government. According to the standard interpretations, the bloody code was acquired in a fit of absence of mind, enacted by a parliament uninterested in debating any of the numerous extensions of the death penalty it so placidly approved. 13 In contrast, Beattie's analysis of the sentences inflicted upon those convicted at Quarter Sessions and Assizes shows that there was continual experimentation with punishment in later Stuart England, as judges and juries searched for a punishment less dire than hanging which would nonetheless deter crime. Eventually, England's governors found such a punishment in transportation. In Beattie's analysis, the Transportation Act of 1718 therefore emerges as the logical culmination of several decades of thought about punishment and its consequences, thought hitherto unrecognized because its record was the courts' action rather than the pamphlets and publications of parliamentary debates which reveal later eras' concerns about public policy. So, too, Beattie's presentation provides a context both for the courts' actions and for the enactment of major parts of the bloody code. As he shows, both the Transportation Act and early eighteenth-century legislation extending capital punishment to theft by servants, to shoplifting and theft from stables and warehouses, and to all varieties of house-breaking can be traced to pressure brought by the City of London on Parliament to deal more effectively with metropolitan crime. Indeed, Beattie identifies the Recorder of London as the member of Parliament who devised and ensured both passage and implementation of the Transportation Act.
14 Such discovery of the thought, motivation and agency animating eighteenth-century legislation constitutes a new view both of early eighteenth-century England and of the course of eighteenth-century English history. Traditionally, the early eighteenth century was 'pudding time', the era in which the complacent victors of seventeenth-century battles enjoyed their supremacy while forgetting their principles, an era characterized by 'the sullen torpor of the Jacobite sympathisers, and the cynical acquiescence in evil of the Walpolean Whigs', and so an era whose elite's behaviour was contrasted to the 'heightened sense' of social responsibility exhibited in the later eighteenth century, when the banner of reform was raised aloft and the way prepared for the triumphs of the nineteenth century. 15 In contrast, Beattie has presented an early eighteenth century interested and active in the concerns supposedly characteristic only of later eras, concerns heretofore hidden because of the ways in which this society's courts, its uses of its courts and of Parliament, and its concepts of the use of courts and the law differed from those of later eras. The chapters in this volume build on Beattie's insights.
Law-making and the state
Two chapters build upon Beattie's contribution to current investigation of the making of law in eighteenth-century England, and a third reflects upon the law as both bulwark and barrier to the power of the state. Given both Whig and Namierite depictions of eighteenth-century politics and the constitution, it is not surprising that, until relatively recently, historians have devoted little attention to laws enacted in the eighteenth century. After all, even contemporaries found Parliament uninteresting. According to Henry Fox, 'A bird might build her nest in the Speaker's chair, or in his peruke. There won't be a debate that can disturb her.' 16 Nor have historians found the legislation which Parliament did pass either impressive or effective. The Webbs, who wrote the definitive depiction of eighteenthcentury local government, thought the laws passed by eighteenth-century Parliaments 'had next to no effect on the way in which the country was governed in practice'. 17 Beattie's work, revealing the thought and experimentation buttressing eighteenth-century penal legislation, and the quite evident effect that legislation had on courts' trials, verdicts and sentences, has therefore made a major contribution to new interpretations of lawmaking in eighteenth-century England.
These new interpretations build on Sheila Lambert's and Peter Thomas' analyses of the way in which eighteenth-century Parliaments organized themselves so as to pass legislation, analyses arguing that such organization was very effective. The proof, as Julian Hoppit, John Styles and Joanna Innes have shown, is the legislation itself: there was a lot of it, and that in itself was new. In the 203 years from 1485 to 1688, excluding 1642 to 1660 (the era of civil war and Commonwealth), Parliament passed almost 2,700 acts. In contrast, in the 112 years from 1689 to 1801, Parliament passed over 13,600 acts.
18 Some of this legislation was, in effect, experiments in correcting or supplementing the machinery of government, and so introduced new ideas into English law.
19 Since neither these acts nor most of the more general eighteenth-century statutes dealing with social policy were sponsored by the government or by political parties, it is evident that the political process generating legislation in the eighteenth century differed from that in later and even to some extent in earlier eras. Indeed, this lack of association between eighteenth-century legislation and both the executive and the parties is one reason why historians had not incorporated it into their depictions of eighteenth-century England.
How then was such legislation generated and passed? In an earlier article, Joanna Innes showed how private members of Parliament, who were the sponsors of most eighteenth-century general legislation affecting social policy, formulated this legislation and ensured that Parliament and the political elite discussed it. 20 That article presented eighteenthcentury legislation as seen from Parliament. Her chapter here presents the enactment of eighteenth-century legislation as seen from the localities. Innes' chapter follows the first factory act from its bases both in measures adopted by Lancashire's justices of the peace and in campaigns of reforming societies to Sir Robert Peel's sponsorship of a bill reflecting the justices' and societies' concerns, and to that bill's enactment. As she reveals, the first factory act rested upon extended discussion of and experimentation in regulating the employment of apprentices. It therefore challenges depictions of the characteristics differentiating Hanoverian from Victorian legislation. According to one influential argument, one reason why Victorian legislation was effective and Hanoverian legislation ineffective was that Hanoverian legislation was the product of a relatively autonomic and unconsidered response to emergencies.
21 However, as Innes reveals, the first factory act was by no means a panicked response to an emergency. Her chapter is therefore an example of the ways in which depictions of eighteenth-century government which attend to the way it worked, depictions such as Beattie's, are altering historians' assessments both of the eighteenth century and of the eras to which it has been contrasted. death be the punishment for other types of forgery. That legislation, constituting the bulk of eighteenth-century legislation on forgery and so a prime example of what reformers decried as the illogic of the bloody code, is the legislation McGowen's chapter here examines. As he shows, that legislation was neither illogical nor the automatic response of legislators in an increasingly capitalist economy to the problems of capital. It was, instead, the way in which the nation's governors and those who administered the central government's departments attempted to protect the financial instruments which the government issued as it conducted the nation's business. This legislation can therefore be presented as evidence of the later Stuart state's expansion, increasing power, and unprecedented autonomy. 24 Such legislation therefore gives substance to the forebodings of civic humanist critics of the later Stuart and Hanoverian state, who feared that the state's influence and its basis in the illusory world of financial credit would extirpate their liberty. 25 Nonetheless, while the state presented in Beattie's work and the new depictions of law-making with which it is associated is a more effective state than that in Whig and Namierite presentations, this more effective state was constrained by its own instrument; as Nicholas Rogers' chapter shows, it was constrained by law. 26 No task was more central to the role assumed by eighteenth-century central government than the provision of the means and forces necessary for fighting its wars, and that task was highly demanding. When the state went to war, the central government had to recruit a very large number of men very quickly. For example, during the Seven Years' War, the central government had speedily to enlarge its peacetime navy of 9,797 men to a force of 81,929. 27 To do so, it used its power of impressment, the power accorded it under the common law to take civilian seamen and force them to man the navy's ships. Law therefore reinforced the power of the state; but as Rogers shows, eighteenth-century Englishmen also used the law to fend off the press. Rogers has surveyed the opposition to impressment elsewhere. 28 Here he focuses on the ways in which the law was considered to restrain the press and on the ways in which it actually did constrain the press. Rogers' chapter therefore illustrates the extent to which this state, and indeed this society, was imbricated in law. As he shows, magistrates hampered the operations of the press, and the extent to which magistrates' actions deviated from those formally assigned them by law and government is one theme of the chapters in this volume. So, too, Rogers reveals the ways in which pressed men and their employers turned the criminal law against the press gangs, while using habeas corpus, parliamentary statute, and even the law of debt to release some men from the navy's holds. Clearly, sailors and their employers both knew and used the law, and the permeation of law throughout English society is another of this volume's themes.
The working of the courts
As Rogers' chapter emphasizes, the eighteenth-century English state worked through the courts. The working of the courts was therefore central to the state, a feature of eighteenth-century England which highlights the importance of Beattie's analysis of the way in which the criminal courts worked. Beattie has analyzed the institution of innovations designed to secure offenders and bring them before the courts -from the development of street lighting, to the eighteenth-century policing of the City of London, to the activities of thief-takers. 29 Similarly, he has analyzed the process of the courts, from the charges laid against an offender before a magistrate, to the indictments laid before a grand jury, to trial before a petty jury, to verdict, sentence and punishment. 30 Two chapters in this volume analyze one crucial component of this judicial system -the magistrates.
English justices of the peace were unique in early modern Europe, for it was England's idiosyncracy to lodge the powers of both judiciary and intendancy in their hands. 31 England's justices therefore wielded both administrative and judicial powers. They did so within a state which allocated responsibility for acting and even initiating action on a wide range of tasks to local governments -to county justices, borough magistrates, parish vestries, and parish officers. In theory, the action of these local governments, and in some instances even their lack of action, was regulated by law. In some cases, that regulation was effective. For example, eighteenth-century courts clearly determined which of two parishes, each attempting to avoid responsibility for the welfare of a poor person, was responsible for that poor person. To be effective, such a system of regulation required litigants ready and able to bring their opponents to court, as were these parishes. However, as Douglas Hay's chapter here suggests, it was a rare litigant who would enter a contest with a powerful justice. Hay has, in an earlier essay, analyzed the ways in which eighteenth-century criminal courts projected themselves as the awe-inspiring mask for the elite's rule. 32 Here he uses the heretofore unexplored records of King's Bench, the court determining criminal charges against justices and appeals against their decisions, to demonstrate that the elite, when acting as justices of the peace, were little constrained by that legal institution which according to contemporary rhetoric ensured that they did not abuse their power.
Hay's chapter focuses on a rural justice, and rural justices were the eighteenth century's icons of civic virtue and responsibility. Norma Landau has examined change in the image of that ideal rural justice. 33 Here she examines that justice's antithesis, the age's emblem of the perversion of local magistracy: the trading justices of Middlesex and Westminster. In showing that the Quarter Sessions of both Middlesex and Westminster found it necessary to create procedures supplemental to those available at common law for correcting erring justices, Landau's chapter reinforces Hay's argument as to the inadequacy of the law's control of justices. At the same time, she also suggests that, when local governors competed against each other, they might well turn to the law to restrain their opponent. Hay's and Landau's differing presentations of the extent to which justices were unrestrained by law are therefore founded on differing estimates of the cohesion of England's local elites. Quite probably, the rise and then decline of party altered the extent to which local governors throughout England thought it appropriate to use the courts against their rivals. Unlike justices elsewhere in England, the justices of metropolitan London were throughout the eighteenth century riven by a second and different competition -that for judicial business and its profits; and such competition produced justices who used the court of Quarter Sessions against their opponents. In emphasizing the extent to which contemporaries perceived the trading justices as associating business with magistracy and vilified them because of that association, Landau argues that, in some appreciable part, the trading justices' unsavoury reputation rested not on what they did but on the way in which contemporary thought categorized their activity. So, Landau's chapter, like Hay's, presents a legal system tangentially related to the rhetoric used both to denounce and glorify it.
Whether the legal system actually worked as its rhetoric proclaimed is the central question of Peter King's chapter. King tackles a problem raised in response to John Beattie's first publication on crime, 'The pattern of crime in England, 1660-1800', an article that delineated the fluctuation in indictments for the felonious taking of property, relating those fluctuations, especially short-term fluctuations, to changes in the cost of living. 34 That article aroused such interest in the potential for understanding 'the long eighteenth century' through study of its crime that historians initiated a continuing debate as to the extent to which change in the number of indictments preferred in England's courts reflected change in the number of crimes actually committed. 35 Beattie has continued to examine change in the level of indictments, analyzing its relation to change both in structures for prosecution and in the incentives for prosecution, while arguing that short-term change in the level of indictments is a strong indication of change in the number of crimes that were actually committed. 36 In this, he has been supported by Douglas Hay, who showed how the difference in numbers and types of crime indicted in time of war from that in time of peace could be attributed to a legal system whose indictments did fluctuate in accord with fluctuations in crime. 37 Part of Hay's argument rests on the correlation of fluctuations of wartime indictments with fluctuations in the cost of living. In response, King has questioned the bases for these correlations. 38 In his chapter here, he questions the extent to which the decline in indictments that occurred during England's wars reflects decline in crime.
Meanwhile, Beattie, having begun that debate about indictments, has raised another argument emphasizing their importance. Even if change in the number of indictments did not reflect change in the crimes actually committed, change in the number of indictments had a profound effect on contemporary perceptions of levels of crime. Increase in the numbers of those indicted, especially in London, persuaded London's rulers and members of Parliament that the nation needed to take action against crime -action typified by laws increasing the penalties for criminal offences and instituting new punishments for criminal offences. 39 Beattie's argument therefore integrates what happened in England's criminal courts into presentation of that responsive and effective state now being portrayed by historians of Hanoverian England.
Law and society
In linking Parliament to the work of the criminal courts, Beattie has made it strikingly apparent that those courts were not located in precincts hermetically sealed from English society. Indeed, Beattie has been a pioneer in using the records of the criminal courts to illuminate structures and processes basic to English society, not only showing the relation of fluctuations in criminal indictments to fluctuations in the cost of living, but also, for example, showing the ways in which indictments of women reflect upon women's roles and opportunities in eighteenth-century England. 40 While Beattie has examined the ways in which English society affected its law courts, four chapters in this volume examine the imbrication of English law in English society. Donna Andrew has written on the English duel -an illegal, quasiprivate and lethal ritual used by members of the elite to defend their honour. 41 Here she writes about the publication of apologies in newspapers -an extra-legal and public shaming ritual used by those with some standing, however slight, to proclaim their maintenance of that standing when their standing was attacked. Like indictments, these too reflect women's position in eighteenth-century England. As in seventeenthcentury New England, relatively few women issued public apologies, perhaps because, as in seventeenth-century New England, women's public voice was muted. 42 So, too, English law shaped these apologies. Andrew has found that almost two-thirds of the apologies were related to some type of legal proceeding, a finding which gives specificity to Simon Roberts' contention that 'arbitration grows up in the shadow of adjudication rather than the other way round'. 43 The imbrication of law in what may otherwise appear as an unmediated and so undistorted record of minor wrongdoing is also apparent in the configuration of the offences generating these public apologies. For instance, since the common law restricted suits against defamers to those who harmed their victims' pockets, 44 it seems likely that it was this common law definition of defamation that produced apologists more likely to apologize for defamation of business than sexual conduct. That the law shaped even the extra-legal published apology suggests the extent to which law permeated this society.
Ruth Paley's chapter is evidence of the extent to which the English based their national identity on their law. As Innes' chapter demonstrates, the eighteenth-century courts were fora for debate on issues of public policy, and the press disseminated the judges' determination of these issues throughout the land. 45 No issue could be more central to English identity than the foundation of their freedom in their law, and that was the issue at the heart of Somerset v. Stewart, a case in which Lord Chief Justice Mansfield had to decide whether James Somerset, who had been brought to England as a slave, could be sent to Jamaica to be sold. Mansfield decided that Somerset could not be forcibly sent out of England, and ever since, his decision has been cited as evidence of the liberty intrinsic to England and its law. According to his nineteenth-century biographer, 'Lord Mansfield first established the grand doctrine that the air of England is too pure to be breathed by a slave.' 46 Although Mansfield insisted that his judgment was confined to the question of whether a master could send a slave out of England, an insistence corroborated by subsequent studies of his decision, 47 scholars persist in attempting to show that the decision reached beyond that narrowly defined question, a persistence which in itself is testimony to the importance of the common law to English identity. Paley uses the King's Bench records of a case that never proceeded to a final judgment, and so to legal reports and newspaper accounts of the judges' decision, to distinguish the judges' and therefore English law's view of Somerset from that both of eighteenthcentury popular opinion and of the latest attempts to demonstrate that Mansfield abolished slavery in England.
Like Paley, Barbara Shapiro also demonstrates the importance of English law to English culture. Shapiro has published extensively on early modern concepts of proof. 48 In her chapter here she demonstrates that, in the later seventeenth and early eighteenth centuries, theologians imported the law's concept of 'fact' and the law's concepts of the evaluation of witnesses into their proofs of their theological contentions. As Shapiro notes, both 'fact' and 'witnessing' are constructs central to current debates in the history of early modern science, in large part because of the work of Steven Shapin and Simon Schaffer. 49 Shapin and Schaffer have drawn attention to the centrality in the scientific revolution of the establishment of a community that accepted its members' reports of their tests of the natural world as 'fact'. This nascent scientific community therefore had to decide the bases for determining who was a credible witness, a person whose report authenticated an experience as a fact. According to Shapin and Schaffer, the criteria determining scientific credibility were borrowed from current codes of conduct -codes of honour and civility, codes which therefore excluded all but the elite and their clients from scientific discourse. Shapiro's chapter is part of her argument against this contention. She argues that, from the mid-sixteenth to the early eighteenth centuries, the English reoriented their thought, in natural philosophy as well as in other spheres, so as to focus on proven natural phenomenon, and in so doing they took their concept of determination of fact from English law. English law was unique in its procedural separation of determination of law, a task it allocated to judges, from determination of fact, a task it allocated to lay juries. As Beattie has shown, members of the English petty jury, the jury which determined whether a defendant had committed the offence with which he was charged, were not members of the elite. 50 So, Shapiro argues, the permeation of English legal culture into other realms of thought, illustrated here by English theologians' appeal to the common law's standards of proof, disseminated legal culture's assumption that the ability to report and determine fact was by no means restricted to the elite, and that assumption became a foundation of English empiricism.
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Like Shapiro, David Lieberman examines the spread of legal thought beyond the courtroom. Lieberman has elsewhere examined eighteenthcentury concepts of the respective roles of Parliament and the courts in amending law so that it addressed contemporary concerns. As he has noted, Blackstone addressed his Commentaries, the great classic of English legal thought, to England's legislators, for Blackstone aimed at enlightening their vision of the law which their legislation altered, usually for the worse.
52 While Blackstone's achievement has been presented as an elegant assemblage of contemporary platitudes, Lieberman here shows how much conceptual work Blackstone had to do: to convert the procedural distinction in English law between 'civil' and 'criminal' into a distinction basic to substantive law; and to convert the distinction between 'public' and 'private' into a distinction delineating the structures of English law. As he argues, since Blackstone's purpose was to present a structure making English law apprehensible to non-professionals, he regarded the categories he used to describe it and the associations he hypothesized among them as provisional. Nonetheless, even Blackstone's most vehement critics adopted these categories, making them essential to English jurisprudence. In showing that legal thought structured so as to appeal to laymen became the foundation of the legal thought of legal professionals, Lieberman's chapter demonstrates the continuous and immediate interplay of English law and English society. In so doing, his chapter provides the complement in the realm of legal thought to John Beattie's work on the activity of the courts. For Beattie has revealed the continuous interplay among what happened in England's criminal courts, its Parliament, and its society's understanding of crime and punishment.
